Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal

Checklist for the Legislator

This checklist is meant to be a tool for Parties to assist them in fully implementing their obligations under the Basel Convention.  Parties should always consult the provisions of the Convention in conjunction with the checklist as it is the text of the Convention which prevails.

The Checklist seeks to identify the most fundamental matters that should be addressed in national implementing legislation. It does not, however, address all matters that a legislator could choose to address in national legislation.   The Checklist is aimed at the legislator who will be drafting the national implementing legislation. Accordingly, it does not address the obligations on States Parties under the Basel Convention which would normally be implemented administratively, such as ensuring the availability of adequate disposal facilities for the environmentally sound management of waste, as these would not normally be addressed in domestic legislation.  However, it does address some obligations that could be implemented through legislation or administrative measures.  For example, it may be useful to ensure that exporters must have an office in the country in order to ensure that they will be subject to national law.

There may be additional measures that may be appropriate under national law to support the enforcement of such laws implementing the Convention. 

 In addition to the present Checklist, the legislator should also refer to the Manual for the Implementation of the Basel Convention and the Model National Legislation. These documents can be found on the Basel Convention website.
	
	Legislative, Administrative or Other Measure Required
	Relevant Convention provision
	Notes

	SCOPE OF THE MEASURE AND GENERAL PROVISIONS
	May wish to define the scope and purpose of the legislative or administrative measure, for example, the implementation of the Basel Convention; promotion of environmentally sound management of waste; minimization of waste generation; minimization of transboundary movement of waste.
	See, e.g. Articles 4(2)(a), 4(2)(d)
	

	
	Define which wastes are covered, including those wastes that are not included under the Convention but which are defined as hazardous under national legislation.
	Articles 1 and 3

Annexes I, II, III, VIII, IX.
	· National definitions must be notified to the Secretariat for onward transmission to all Parties pursuant to Articles 3 and 13(2)(b). The national definitions that have been notified by Parties to the Secretariat are listed on the Basel Convention website.
· The waste lists contained in the Annexes to the Convention are subject to amendment from time to time by the Conference of the Parties. Such amendments become effective for all Parties in the absence of a notification by a Party to the contrary (see Article 18). Accordingly, Parties may wish to ensure that the waste lists are adopted in a form that will minimize the legislative procedures for incorporation of amendments.

	
	Define which activities are covered, i.e. “transboundary movements” of “wastes” which “are disposed of or intended to be disposed of”.
	Article 1; Article 2 (1), (3), (4); Annex IV
	

	
	Make general provision requiring persons involved in the management of wastes to take such steps as are necessary to prevent pollution due to wastes arising from such management and if such pollution occurs, to minimize the consequences for human health and the environment.
	Article 4(2)(c)
	Parties should identify the national ministries, departments or agencies that will be responsible for monitoring and ensuring the appropriate management of wastes. It may be that existing legislation already designates such authorities and could be cross-referenced. Legislation may also address the consequences of a failure to appropriately manage wastes.

	EXPORTS
	Specify exports that are prohibited, which will include:
	
	

	
	· wastes subject to an export ban;                                        (Article 13(2)(d) appears to implicitly recognise that States may decide to limit or ban the export of hazardous or other wastes)


	Article 13(2)(d) 
	Export bans must be notified to the Secretariat for onward transmission to all Parties pursuant to Article 13(2)(d).  The export prohibitions that have been notified by Parties to the Secretariat in accordance with article 13(2)(d) are listed on the Basel Convention website.

	
	· where a specific import is not approved by the Party of import
	Article 4(1)(c)
	

	
	· wastes subject to an import ban by the proposed State of import;
	Article 4(1)(b), 4(2)(e) and 13(2)(c) 
	Import prohibitions that have been notified by Parties to the Secretariat for onward transmission to all Parties in accordance with articles 4(1)(a) and 13(2)(c) of the Convention are listed on the Basel Convention website.

	
	· where there is reason to believe that the wastes in question will not be managed in an environmentally sound manner;
	Article 4(2)(e) 
	Parties may wish to identify criteria for the determination that the wastes will not be managed in an environmentally sound manner.

	
	· to a non-Party in the absence of an agreement or arrangement under Article 11;
	Articles 4(5) and 11
	Article 11 agreements or arrangements must be notified to the Secretariat pursuant to Article 11 and 13(3)(e). The article 11 agreements that have been notified to the Secretariat may be found at the Basel Convention website.

	
	· wastes for disposal within the area south of 60° South latitude, whether or not such wastes are subject to a transboundary movement.
	Article 4(6)
	

	
	For exports that may be permitted, elaborate the Basel Convention conditions. These conditions, including the application of the prior informed consent/notification procedure, should be laid out:
	
	· Provision may be made for a general notification under certain conditions (Article 6(6), (7) and (8)).

· NB. The efficient functioning of the notification procedure requires that the contact details of the relevant Competent Authorities are correct. Parties are under an obligation, by Article 5 of the Convention, to notify the Secretariat of any changes in their designation of Competent Authority. A list of Competent Authorities may be found at the Basel Convention website.

	
	· IF the State of export does not undertake the prior informed consent procedure itself, it must require

· The generator or exporter to notify, in writing, through the Competent Authority, the Competent Authority of the States concerned of any proposed transboundary movement of hazardous wastes or other wastes; 
	Article 6(1), Annex V A, Article 4(2)(f)

Article 7
	The notification must contain the declarations and information specified in Annex V A of the Convention, written in a language acceptable to the State of import. The notification document must clearly state the effects of proposed movement on human health and environment. The form to be used for the notification may be annexed to the measure. It is noted, however, that some importing States require the use of their own notification forms and do not accept the forms of the exporting State. A sample notification form, as approved by the Fourth Meeting of the Conference of the Parties, may be found on the Basel Convention website, under Legal, Technical and Scientific Guidelines for Implementation, in the Publications section.



	
	· That the generator or exporter are prohibited from commencing the transboundary movement until the notifier has received written consent of the State of import and the notifier has received confirmation from the State of import of the existence of a contract between the exporter and the disposer specifying environmentally sound management of the wastes
	Article 6(3)(a) and (b)
	

	
	· The notifier has received written consent of the competent authority of any State of transit, unless the transit State chooses not to require prior written consent.
	Article 6(4)
	A Party may only allow a movement to commence without the prior informed consent of a transit State if the transit State has informed the other Parties of its decision not to require prior written consent pursuant to Article 13.  In this case, if no response is received by the State of export within 60 days of the receipt of a given notification by the State of transit, the State of export may allow the export to proceed through the State of transit.   

	
	· Transportation and disposal only by persons authorized to undertake such operations;
	Article 4(7)(a)
	Parties will need to consider the means and criteria by which to grant such authorization, and identify a national body that can be entrusted with this task.

	
	· The wastes to be packaged, labelled, and transported in conformity with generally accepted and recognized international rules and standards in the field of packaging, labelling, and transport, and taking due account of relevant internationally recognized practices;
	Article 4(7)(b)
	Parties will need to consider how to ensure that generally accepted and recognized international rules and standards are known by those who will be undertaking the transboundary movement, such as the transporter. In addition, a national body that can verify that such international rules and standards are complied with will need to be identified.

	
	· The wastes must be accompanied by a movement document from the point at which a transboundary movement commences to the point of disposal. Each person who takes charge of a transboundary movement of wastes must sign the movement document either on delivery or receipt of the wastes in question;
	Article 4(7)(c), Article 6(9) and Annex V B
	· The form to be used for the movement document must contain the information in Annex VB and may be annexed to the measure. 

· Parties will need to consider when the movement document will be verified, and by whom. This may be, for example, by customs officers at border crossings and ports.

	
	· Parties shall take appropriate measures to ensure that the transboundary movement only be allowed if: (a) he State of export does not have the technical capacity and the necessary facilities, capacity or suitable disposal sites in order to dispose of the wastes in question in an environmentally sound and efficient manner; OR (b) the wastes in question are required as a raw material for recycling or recovery industries in the State of import.
	Article 4(9)
	· To confirm that there is a lack of technical capacity, Parties may, for example, provide that the relevant national authority will not permit export if the exporter does not demonstrate that the wastes in question cannot be disposed of locally in an environmentally sound and efficient manner.   

· To ensure that the wastes are required for raw material in the State of import, Parties may, for example, require such information to be specified in the notification, where it calls for the reason for the waste export pursuant to Annex V A.  

	
	Identify obligations upon the State of export and exporter at the end of the transboundary movement:
	
	

	
	· The competent authority or exporter must notify the State of import if it has not received information of the receipt by the disposer of the wastes in question and of the completion of disposal as specified in the notification;
	Article 6(9)
	· Parties will need to establish a mechanism for ensuring that this requirement under the Convention is met, and to indicate the measures to be taken when the requirement is not met.

	
	· If the transboundary movement cannot be completed in accordance with the terms of the contract, the State of export must ensure that the wastes are taken back by the State of export, by the exporter, if alternative arrangements cannot be made for the disposal of the wastes in an environmentally sound manner. 


	Article 8
	· The Convention provides that the duty to re-import arises within 90 days from the time that the importing State informs the exporting State and the Secretariat, or any other period that the Parties agree, that the movement could not be completed in accordance with the provisions of the disposal contract.

· The States of export and transit must not oppose, hinder or prevent the return of those wastes to the State of export.

	IMPORTS
	Specify imports that are prohibited, which will include:
	
	

	
	· wastes subject to an import ban;
	Article 4(1)(a) and (b)
	Import bans must be notified to the Secretariat for onward transmission to all Parties pursuant to Articles 4(1)(a) and 13(2)(c). The import prohibitions that have been notified by Parties to the Secretariat are listed on the Basel Convention website.

	
	· where there is reason to believe that the wastes in question will not be managed in an environmentally sound manner;
	Article 4(2)(g)
	Parties may wish to identify criteria for the determination that the wastes will not be managed in an environmentally sound manner.

	
	· from a non-Party in the absence of an agreement under Article 11.
	Article 4(5) and 11
	Article 11 agreements must be notified to the Secretariat pursuant to Articles 11 and 13(3)(e).  The article 11 agreements that have been notified to the Secretariat may be found at the Basel Convention website.

	
	For imports that may be permitted, elaborate the Basel Convention conditions. These conditions, including the application of the prior informed consent/notification procedure, should be laid out:
	
	

	
	· The notification procedure has been complied with.      The requirements of the prior informed consent and notification procedure as described above in the exports section apply, mutatis mutandis, in the case of the importing State; 
	Ref. Exports section above
	Parties will need to establish procedure for confirming existence of contract between the exporter and the disposer specifying environmentally sound manner of the wastes.  Parties should identify the national ministry, department or agency that will be responsible for performing such procedures. 

	
	· Transportation and disposal only by persons authorized to undertake such operations;
	Article 4(7)(a)
	Parties will need to consider the means and criteria by which to grant such authorization, and identify a national body that can be entrusted with this task.

	
	· The wastes to be packaged, labelled, and transported in conformity with generally accepted and recognized international rules and standards in the field of packaging, labelling, and transport, and taking due account of relevant internationally recognized practices;
	Article 4(7)(b)
	A national body that can verify that such international rules and standards are complied with will need to be identified.

	
	· The wastes to be accompanied by a movement document from the point at which a transboundary movement commences to the point of disposal. Each person who takes charge of a transboundary movement of wastes must sign the movement document either upon delivery or receipt of the wastes in question;
	Article 4(7)(c), Article 6(9) and Annex V B
	Parties will need to consider when the movement document will be verified, and by whom. This may be, for example, by customs officers at border crossings and ports.

	
	· The State of export does not have the technical capacity and the necessary facilities, capacity or suitable disposal sites in order to dispose of the wastes in question in an environmentally sound and efficient manner; OR the wastes in question are required as a raw material for recycling or recovery industries in the State of import;
	Article 4(9)
	To ensure that these obligations are met, Parties may, for example, require such information to be specified in the notification, where it calls for the reason for the waste export pursuant to Annex V A. 


	
	Consider establishing an obligation on the generator, exporter, importer, disposer and/or carrier to have insurance, bond or other form of guarantee. 
	Article 6(11)
	There is no specific requirement for the Party of import to require insurance, bond or other form of guarantee under the Convention; this is a matter of national law. 

	
	Require the disposer to inform both the exporter and the competent authority of the State of export of receipt by the disposer of the wastes in question and, in due course, of the completion of disposal as specified in the notification.  
	Article 6(9)
	Parties will need to establish a mechanism for ensuring that this requirement under the Convention is met, and to indicate the measures to be taken when the requirement is not met.

	TRANSIT
	For transit traffic that may be permitted, elaborate the Basel Convention conditions. These conditions, including the application of the prior informed consent/notification procedure, should be laid out:
	
	It is recommended that, when developing relevant provisions for transit shipments, customs and port authorities be consulted regarding transhipments and on existing rules, practices and legislation on such matters.

	
	· The notification procedure has been complied with, i.e.

· Competent Authority of the State of transit has been notified of any proposed transboundary movement of wastes by the competent authority of the State of export;   


	Article 6(1), Annex V A, Article 4(2)(f)

Article 7
	The notification must contain the declarations and information specified in Annex V A of the Convention. The notification document must clearly state the effects of proposed movement on human health and environment. 

	
	-     Competent authority of the State of transit provided written consent to the notifier, unless the transit State chooses not to require prior written consent. 
	Article 6(4)
	A Party must inform the other Parties of its decision not to require prior written consent pursuant to Article 13.  In this case, if no response is received by the State of export within 60 days of the receipt of a given notification by the State of transit, the State of export may allow the export to proceed through the State of transit.   

	
	· The wastes to be packaged, labelled, and transported in conformity with generally accepted and recognized international rules and standards in the field of packaging, labelling, and transport, and taking due account of relevant internationally recognized practices.
	Article 4(7)(b)
	A national body that can verify that such international rules and standards are complied with will need to be identified.

	
	Consider establishing an obligation on the generator, exporter, importer, disposer and/or carrier to have insurance, bond or other form of guarantee.
	Article 6(11)
	There is no specific requirement for the Party of transit to require insurance, bond or other form of guarantee under the Convention; this is a matter of national law. 

	NATIONAL AUTHORITIES
	Any legislation, administrative or other measure must clearly set forth which national ministries, departments or agencies are responsible for providing authorisations and for verifying information as required to comply with the procedures to be followed under the Convention, e.g.

· The Competent Authority that is responsible for transmitting and responding to notifications;

· The agency(ies) that will verify the data in the notification and confirm that the requirements under the Convention and under national law are met;

· The agency(ies) that will verify the movement document while a shipment is within its jurisdiction, and that the wastes in a shipment conform to the notification;

· The agency(ies) that will confirm that disposal can be undertaken in an environmentally sound manner, and that it has been completed in such a manner.
	Article 5,  

Article 6(1)

Article 4(7)(c), Article 6(9), Annex V B
	· The Secretariat should be informed of the designations and the changes of the Competent Authority pursuant to Articles 5 and 13(2)(a). The contact details of Competent Authorities that have been notified may be found at the Basel Convention website.

· Parties will also need to consider the role of customs agencies in the implementation of the Basel Convention, including the verification of shipments. 

	ILLEGAL TRAFFIC
	Parties are under an obligation to adopt national/domestic legislation to prevent and punish illegal traffic. Provisions must:
	Article 9(5)
	

	
	· Provide for offences for illegal traffic as defined in the Convention;
	Articles 9(1), (2), (3) and (4)
	That is, the measure should set out the elements that a prosecutor would have to prove to establish that the offence had taken place. This should indicate who is liable, i.e. exporter, generator, importer or disposer. 

	
	· Establish appropriate procedures and penalties to prevent and punish illegal traffic;
	Article 9(1) Article 4(3) and (4)
	Care should be taken to formulate the appropriate penalties having regard to Article 4(3) and (4).  It is noted that, by Article 4(3), the Parties to the Convention consider that illegal traffic in hazardous and other wastes is criminal.

	
	· Measures must also address the action to be taken, in advance of prosecution, in the case of illegal traffic. Accordingly, there must be provision for the actions that the exporter, generator, importer or disposer must take in the case of illegal traffic. Reference must also be made to the time-limits for taking such action, as provided under the Convention, and the requirement that the wastes are ultimately disposed of in an environmentally sound manner.  
	Article 9(2), (3) and (4).
	

	
	· In the case of illegal traffic, the State of export shall ensure that the wastes are (a) taken back into the State of export by the exporter, generator or itself or, if this is impracticable, (b) disposed of in accordance with the Convention provisions.
	Article 9(2)(a) and (b)
	The States of export, import and transit must not oppose, hinder or prevent the return of those wastes to the State of export.








